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December 6, 2024

Attn: Cheryn Netz, General Counsel

Texas State Securities Board

Thomas Jefferson Rusk State Office Building
208 E. 10th St., Austin, TX 78701

Delivered electronically: proposal@ssb.texas.gov

RE: Financial Planning Association Comment Letter on Proposed New Rule and
Amendments to Tex. Admin. Code Chapter 115

Dear Ms. Netz,

On behalf of the Financial Planning Association® (FPA®) and our Texas members,
please accept this comment letter expressing our strong support for the State Securities
Board’s (Board) proposal to harmonize federal and state securities laws and, in particular,
to adopt new Section 115.24, which would require all dealers or agents registered in Texas
to actin the best interest of their clients when making a recommendation of any securities
transaction or investment strategy involving securities to a retail customer.

FPAe° supports nearly 17,000 members and 79 chapters and state councils,
including four chapters in Texas. FPA® encourages high standards of professional
competence, ethical conduct, and clear, complete disclosure when serving clients. Our
members work with clients on topics ranging from budgeting, debt management, student
loans, credit card debt, insurance, taxes, retirement, investments, and estate planning.
FPA’s® core members are CFP™ professionals who are required to act in the best interest of
their clients at all times when providing financial device, as defined by CFP Board. Indeed,
the majority of FPA’s members, by virtue of holding the CFP™ professional designation,
voluntarily commit to act in the best interests of their clients under CFP Board’s fiduciary
standard.
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The FPA® appreciates the Board’s commitment to harmonizing federal and state
securities laws. We believe this will protect Texas retirement savers’ and other retail
consumers’ interests while ensuring that our members are able to operate their
businesses under a streamlined and effective regulatory scheme.

Additionally, the FPA® believes all consumers deserve objective, personalized
financial advice thatis in their best interest. Our core members, who voluntary hold
themselves to a high fiduciary standard of care, are concerned that many consumers lack
understanding of how the financial industry is regulated and therefore may be challenged
to discern among professionals who are legally required to act in their best interest. This
puts everyday Texans at risk of being taken advantage of by individuals who may not
adhere to the high standards to which our FPA® CFP™ professional members comport. To
that end, we strongly support the Board’s proposal to revise the Board’s rules to
incorporate the consumer protections found in the U.S. Securities and Exchange
Commission’s (“SEC”) 2019 Regulation Best Interest Rule, 17 C.F.R. § 240.151-1 (“Reg BI”),
as well as other ethical and fair practice standards promulgated by relevant regulatory
bodies, such as the Financial Industry Regulatory Authority (FINRA).

In addition to adopting the Conduct Rule, as currently proposed, the FPA®
respectfully requests that the Board consider adopting a corollary title protection
measure, as illustrated in the recent proposed amendments to the North American
Securities Administrators Association (NASAA) Model rule on Dishonest or Unethical
Business Practices of Broker-Dealers and Agents. This rule would prohibit the use of
certain misleading titles by standalone broker-dealers and agents not registered as
investment adviser representatives (“IARs”):

“Using a title, purported credential, or professional designation containing
any variant of the terms “adviser” or “advisor” without licensure as either an
investment adviser or an investment adviser representative, unless
otherwise permitted by law.”"

1 https://www.nasaa.org/wp-content/uploads/2024/11/FINAL_Request-for-Public-Comment_Amendments-
to-DU-Nov.-2024.pdf
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The FPA® believes this language is a step in the right direction for consumer
protection and is alighed with both SEC’s Reg. Bl and the Board’s intent to ensure
that state-registered broker-dealers and their agents are acting ethically and
honestly in their interactions with Texas retirement savers and other retail
customers. The SEC stated in its final adopting release for Reg. Bl that there is a
“presumptive” prohibition in the Form CRS disclosure provision against using the
terms like “advisor” or “adviser” in titles when a person must disclose that they’re
acting in their capacity as a broker (as opposed to their capacity as an investment
advisor). However, according to NASAA’s research on Reg Bl implementation, there
is evidence of firms continuing to allow broker-dealers to use advisor titles without
being dually registered as broker-dealers and IARs.2 Explicitly stating the prohibition
in using “advisor” or “adviser” in title use would remove any outstanding vagueness
in how the SEC’s Reg Bl Disclosure Capacity requirements should be applied.

Existing research tells us that it’s vital for consumer protection to limit the
use of titles that convey a relationship of trust, confidence, and a duty of loyalty to
only those who are required to act in the best interest of the consumer. Certain
titles, such as “financial advisor,” “financial planner,” or “investment advisor”
convey a relationship thatis not at “arm’s length.” In short, “titles do influence how
consumers form expectations about the service level of investment professionals®”
and, therefore, clients can be easily misled by the use of these types of titles by
actors who are notrequired to uphold a best interest or fiduciary standard of care;
notably, a fiduciary standard of care that includes an ongoing duty to monitor and
adjust recommendations as clients’ circumstances change. FPA® remains
concerned that NASAA’s proposed language doesn’t go far enough without
considering how titles are used by dual registrants when acting only in their
capacity as a broker-dealer or additional words or phrases in titles, such as
“financial planner,” that convey to the consuming public a relationship of trust and
confidence. However, this is a positive step, and we encourage the Board to make
Texas a leader in this space and consider adopting this language in this current
rulemaking.

2 https://www.nasaa.org/wp-content/uploads/2021/11/NASAA-Reg-Bl-Phase-II-A-Report-November-
2021_FINAL.pdf

3 https://www.mercatus.org/students/research/working-papers/consumer-perceptions-financial-advisory-
titles-and-implications
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In conclusion, FPA® strongly supports the Board’s effort to harmonize federal
and state laws, explicitly incorporate stronger standards of ethical conduct among
broker-dealers and, separately, would encourage the Board to adopt NASAA’s
proposed language regulating the use of certain titles by stand-alone broker-
dealers, not dually registered as IAR’s, that inspire expectations of trust and loyalty
among Texas retirement savers and other retail customers.

Thank you for the opportunity to express our support for these proposed
rules. If you have any questions or concerns, please don’t hesitate to reach out to
me at lloney@onefpa.org.

Sincerely,

Juan HernandezAriano, CFP®, CSLP®
President, FPA of Houston

Director, WealthCreate Financial
Houston, TX

ol

Adam Flagg, CFP®, AIF®

President, FPA of Austin

Managing Partner, Senior Wealth Advisor, Collective Advisors
Austin, TX

s

Lauren Loney
Public Policy Counsel
Financial Planning Association®
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